HOW DOES SUBSTANCE ABUSE IMPAIRMENT FACTOR
INTO FAMILY COURT PROCEEDINGS
By Joseph M. Considine, Esq.

In last months’ edition of Sober World, we discussed how substance
abuse and treatment may factor into divorce and child custody
proceedings. In this edition, we discuss the role that substance abuse
has in determinations about whether or not to award alimony and how a
marital estate should be divided.
Awards of alimony and property are based upon a number of factors
set forth in Florida Statutes Section 61.08, Section 61.075 and relevant
case law. The alimony factors include the length of the marriage; the
reasonable needs of the spouse seeking alimony and the ability of the
spouse expected to pay support; the ability of the spouse to be selfsupporting; and whether the spouse has decided to not be employed
among other factors. The issues of property distribution focus on when
the property was acquired and how it was acquired.
Alimony Considerations
Two instances in which courts have to deal with substance abuse
issues arise in the context of where a spouse seeks alimony in the
initial divorce or when the former spouse paying alimony has lost
employment due to substance abuse impairment and now seeks to
reduce his alimony obligation.
In these cases, courts will look to a determination of whether there
is a voluntary decision to not be employed. Hence, the judge has to
make a determination about whether or not the spouse is voluntarily
underemployed or unemployed. How does a person’s substance
abuse impairment relate to the voluntariness of not being employed or
losing employment? The Court also looks to the issue of misconduct.
Unfortunately, sometimes courts treat substance abuse as misconduct
and essentially punishes the impaired individual.
Courts Slow To Catch Up With Science
The science of addiction and alcoholism informs us that it is a disease
which involves an involuntary process. The Diagnostic and Statistical
Manual of Mental Disorders, Fifth Edition, is the latest version of
the American Psychiatric Association’s standard text on the names,
symptoms, and diagnostic features of every recognized mental illness,
including addictions. The DSM 5 criteria for substance use disorders
are based on decades of research and clinical knowledge. The DSM 5
allows clinicians to specify how severe the substance use disorder is,
depending on how many symptoms are identified and can be classed
as mild substance use disorder, moderate substance use disorder, or a
severe substance use disorder.

As a lawyer for a spouse seeking an award of alimony, it is important
to show attempts at treatment even if unsuccessful. The lawyer for the
spouse being asked to pay alimony may want to determine if there is
any evidence of refusal to go to treatment. It is important to show that
the addict has at least tried to recover. In a case decided in 2009, the
Court remarked in its opinion that the parties jointly decided to refrain
from the Husband going to treatment and therefore the Husband would
not be punished by his failure to go to treatment in the decision about
the payment of alimony.
In a case decided in 1987, the same 4th DCA in Barry v. Barry, 511
So.2d 649 (4 DCA 1987) issued its opinion that alcoholism was
properly characterized as an illness for purposes of determining a fair
distribution of assets and liabilities. Interestingly, that court did not
address whether alcoholism is voluntary or not. There the trial court
had treated Wife’s alcoholism as marital misconduct and essentially
punished her by awarding only $900 per month in alimony. The Court
heard evidence that it was not in the wife’s best interest to give her too
much money because of her illness. Part of the court’s decision may
have been the very practical issue of whether or not it is wise to give
an active addict a large sum of money. However, I would have argued
that she is entitled to it under the law and that a trust should have been
created with a family member acting as the trustee for the woman to
provide only the necessary funds for her living expenses.
Not Entitled To Greater Share of Property
Sometimes a spouse who has had to care for the addicted spouse
might want to seek a larger share of the marital assets in their
divorce. Wisely, a court has decided that alcoholism is properly
characterized as an illness for purposes of determining property rights
in a dissolution case. A spouse’s additional services to the family as a
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The law and the courts usually lag behind science and so there is a
paucity of direction from the courts on how to factor substance abuse
impairment into a decision regarding an award of alimony. In the
last thirty years the courts have been fairly consistent in recognizing
that alcoholism is a disease and therefore is not an act of volition or
voluntary.
Alcoholism Is Not Voluntary
In a case decided in 1989, a surgeon who was paying alimony to
his former spouse lost hospital privileges because he was impaired.
Obviously, the loss of hospital privileges reduced his income forming
the basis for his request to reduce the amount of alimony he had to
pay. The Fourth District Court of Appeal decided that the lost hospital
privileges were the result of his alcoholism and that his alcoholism
was the cause of his reduced income and that his disease was an
involuntary change of circumstances thereby permitting the surgeon
to reduce his alimony obligation to the former spouse. In that case, the
court noted that alcoholism is not voluntary and formed the basis for
modification of alimony. Interestingly enough, the Court pointed out
that there was no evidence that the former husband’s alcoholism was
voluntary as no witnesses were provided to that point. Haas v. Haas,
552 So.2d 252 (4 DCA 1989). So then, would it matter if the former
wife had put on evidence that the surgeon had not sought treatment or
sought to recover from his disease?
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THE SHOCKING TRUTH ABOUT SUBOXONE MOMS
By John Giordano

There are federal laws on the books designed to protect children of
addicts. In 2003, an older federal law, The Child Abuse Prevention
and Treatment Act (CAPTA), was reauthorized and amended by the
Keeping Children and Families Safe Act of 2003 (KCFSA of 2003).
The amendment is very specific and intended to add a layer of
protection for addicted newborns. The federal law requires hospitals
and medical professionals in all states to report every drug-dependent
newborn case to child protection authorities regardless if the mother is
using prescription and/or illicit drugs. Said referrals are not considered
evidence of abuse, but merely a red flag meant to protect the baby. In
turn, the law requires social services to develop a “plan of safe care”
for the child.
The well intended amendment seems to be pretty straight forward
and based in common sense. But not all the states viewed it that
way. According to Reuters Reporter Duff Wilson, “Today, most states
require health officials to report only babies who were exposed to illicit
narcotics. That means child protection services may never learn of
babies suffering withdrawal from opioids that were legally prescribed to
pregnant mothers. Some state policies are so muddled that even child
welfare officials are confused about the reporting requirements.”
This was the case with Kentuckian Angelica McKenney and many
more like her. Because she had a prescription for Suboxone, state
law does not require hospitals or medical professionals to report
drug-dependent newborn cases to child protection authorities. These
policies guarantee that we’ll never know the full impact MAT drugs
– Suboxone and its cousin Methadone – have on the alarmingly
increasing rates at which babies are born addicted to opioids. MAT
opioid drugs are being swept under the carpet!
There are a thousand more stories like McKenney’s and
Robinson’s. Some may have slightly different slants but they all tell
a tale that ends badly. Bringing a child home from the hospital is
challenging for even the most well-balanced mother. Anyone who
has merely been around an addict can tell you that they are not
suited to handle the pressures of parenting any baby – much less
an addicted baby – on their own. Keep in mind what the mothers
we’re talking about are using; opioids, which clouds their judgment.
The endless agonizing shrills of panic so powerful they force the
tiny baby’s delicate body to tremble, combined with strains of
parenting responsibilities provides the catalyst for the manifestation
of massive stress that will drive a sleep-deprived addicted mother
into a opioid craving spiral.
Congress has been acutely aware of these problems for quite some
time but, in my opinion, they seem to be more concerned with their
relationship with PhRMA lobbyists. According to the Associate Press,
“The opioid lobby has been doing everything it can to preserve the
status quo of aggressive prescribing,” Dr. Andrew Kolodny, a champion
of prescription opioid reform, told the AP. “They are reaping enormous
profits from aggressive prescribing.” AP and Center for Public Integrity
also discovered that makers of prescription painkillers like OxyContin,
Vicodin and Fentanyl, spent just shy of a billion dollars on campaign
contributions and lobbying initiatives from 2006 through 2015; or an
annual average of nearly $100,000,000.00 million dollars per year.
That amount of money buys a lot of influence.
In just a couple of weeks it will be 2017; a new year that brings with
it realities that even an optimist like me cannot ignore. From every
indication I’ve seen to date, there are no signs of this opiate/opioid
epidemic easing up. Consequently, more and more people will be
taking Suboxone and Methadone. One of the major problems with
these opioids and the MAT program in general is that they’re like
the song ‘Hotel California’ in the respect you can check in but never
check out – once you’re on Suboxone or Methadone you never get off.
There is no plan in place to wean anyone in the Medication-Assisted
Treatment (MAT) program off of Suboxone or Methadone – someone
could stay addicted to these MAT opioids for the rest of their lives.
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With that being said, elementary algebra along with common sense
tells us that the number of opiate/opioid addicted mothers including
Suboxone moms is only going to increase. As a society we have
already recognized our responsibility to protect newborns from the
dangers of being born drug-dependent to an addicted mom. This is a
huge step but we lack in execution.
Opioid abstinence during pregnancy is the most effective method to
protect newborns from NAS, but there are only a handful of doctors
that try to get new mothers off opioids and MAT drugs once pregnancy
occurs. It seems this modality is too extreme in today’s environment. In
fact, much of the literature I’ve read recently recommends Soboxone
as a substitute to heroin and other opioids during pregnancy claiming
it’s best for the unborn child.
I couldn’t disagree more, but if we are to go down this path it is
imperative the appropriate Federal Agencies enforce the KCFSA
of 2003 requiring all hospitals and medical professions to fully and
transparently report all cases of neonatal abstinence syndrome
(NAS) to child protection authorities regardless if the mother has a
prescription or has obtained the drugs illegally. Moreover, the child
protection authorities’ personnel need extensive addiction education to
effectively protect newborns and toddlers.
This issue is too big to let slip through the cracks. Unborn defenseless
baby’s lives and futures are at stake. Now is the time to call your state
and federal representatives and ask what they are doing to protect
these babies in danger. If you don’t know who your representatives
are, they’re easy to find online. For the sake of these vulnerable babies
please make the call.
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result of the other spouse’s addiction are not considered to be services
beyond normal marital duties where they are necessitated by the other
spouse’s illness and does not warrant the award of more than 50% of
the marital assets.
If there is an impending divorce and substance abuse is an issue,
it is always advisable to seek treatment and to make a good faith
effort to recover. If one loses a job as a result of addiction, the
courts are not going to punish the addict if there have been attempts
to recover even if unsuccessful. Addiction is not a voluntary issue
and the courts generally do not punish the addict but there should
be attempts to recover.
Joe Considine has practiced law in South Florida since 1983. His
practice is limited to family law and addiction related law including the
Marchman Act. Joe works extensively with families whose loved ones
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